Applicant:

Site Id:

PLAPC

PARISI LAW ASSOCIATES, P.C.

APPLICATION FOR SPECIAL PERMIT
AND REQUEST FOR SITE PLAN REVIEW
(Planning Board)

AND
PETITION FOR VARIANCE
(Zoning Board of Appeals)

FOR
WIRELESS COMMUNICATIONS FACILITY

Vertex Tower Assets, LLC
VT-MA-2022

Property Address:  Reils Lane
Tax Assessors: 1320-8-10
Property Owner: Sean D. King and Robin A. King

Date:

WooNoar~wWNE

July 6, 2020

Request for Special Permit (Planning Board)

Request for Site Plan Review (Planning Board

Request for a Zoning Permit (Variance) (Zoning Board of Appeals)
Filing Fees

Abutters List (to be prepared by Town)

Letter of Authorization

Notice of Visibility Demonstration (balloon test)

Project Narrative

TOWAIR (FAA Analysis re No Hazard to Air Navigation)

. Affidavit of Site Acquisition Specialist

. Affidavit of RF Engineer and RF Coverage Maps
. Site Emissions Report

. Site Plans

Respectfully submitted,

Francis D. Parisi, Esq.
Parisi Law Associates, P.C.
225 Dyer Street
Providence, R1 02903
(401) 447-8500 cell
fparisi@plapc.com
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TOWN WHERE A U.S. FLAG WAS FIRST RAISED
OVER A SCHOOL. MAY 1812.

Application Number:

TOWN OF COLRAIN

Planning Board
55 Main Road
Colrain, Massachusetts 01340
Telephone: (413) 624-3454
Fax: (413) 624-8852

Request for a Special Permit

Town Clerk
55 Main Road
Colrain, MA 01340

Pursuant to the provisions of Chapter 40A of the Massachusetts General Laws and the Zoning By-
laws of the Town of Colrain, application is hereby made to the Planning Board for permission to:
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Received thisdate: ___ / /  FeePaid:

Transferred to Planning Board this date:
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Town of Colrain, MA

Request for a Site Plan Review

Please type or print all information and file it with the Town Clerk. A $100 fee {check or money order
payable to the Town of Colrain) is required and must accompany this request,

1. Name of Applicant: Ver tex Towsey lPJSSE:\} LLC phone #:._ Y O YL 3-8 500
2§D yev Shes-

Mailing Address: Clo ¥ariss Lawo ™piade, P (. 5{1‘:&@;/1&0 (21 0149073

Applicant Status: Owner Contract Purchaser ____ Lessee

Other (please explain) ___

Sean D lC.leé Qi
2. Property Owner: Bobin A Phone #: Ho1 YY"}~

Mailing Address: CL“ Qfﬂﬂi\ Lo Mo {',udr@‘ ,p. (.
208" Do Werd Uautdence, g 014967

1320 &~ 1O
3. Parcel ID: Street iLeul § Lane Map# Lot #

*This information is on your tax bill or you can call the tax collector.

4. Existing Use of Structure/Property:
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6. Lot Size: %‘100\04 k Frontage: 900 ¢ Front Setback: -t 19

{ [ . f
Left Side Setback: j@ % Right Side Setback: | O@z' . RearSetback: 5373
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A site plan review is required for:

1. Cluster Developments (see Section VI-6);
2. Outdoor storage, sales or display associated with any retail use;

3. Construction, exterior alteration or exterior expansion of more than 1,000 square feet of, or
change of use within a municipal, institutional, commercial, industrial, or multi-family structure;

4, Construction or expansian of a parking lot for a municipal, institutional, commercial,
industrial, or multi-family structure;

5. Grading, clearing, or other land development activity EXCEPT for the following: single family
residences, landscaping on a lot with an existing dwelling, clearing necessary for percolation
and other site tests, work incidental to agricultural activity, or work in conjunction with an
approved subdivision plan or earth removal permit;

6. Any use listed in the Use Regulation Schedule {Section 111-2) as requiring Site Plan Review.

Site Plan Documents

The site plan must include all data, detail and supporting information as follows. All information must
be included in the plan or a notation must be made as to the reason for its omission.

The Planning Board may waive any of the requirements for Site Plan submittal and approval if the
simplicity or scale of the project warrants such action. For example, if the project is small in scale it
may not be necessary to use 24” x 36” paper for the plans.

Seven copies of each of the site plan documents must accompany this request when filed with the
Town Clerk.

Site plan requirements:
The site plan must be

Prepared by a registered architect, registered land surveyor, registered landscape architect, or
professional engineer,

A locus map at a scale of 1”7 = 100 feet shall be provided showing parcels and roads within 300
feet of the property line

Plans shall be on standard 24” x 36” sheets, with continuation on 8 1/2” x 11" sheets as
necessary for narrative, and prepared at a scale of 17=40 feet or finer.

Requirements as set forth in Section Xlll of the Town of Colrain Zoning Bylaws:

1. Name of project, boundaries, locus map(s) showing site's location in Town, date, north arrow
and scale of plan;

2. Name(s) and address{es) of the owner(s) of the land, the developer (if applicable), and/or
their designee;

3. Name, title, and address of person(s) who prepared the plan;
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4. Names and addresses of all owners of record of abutting lots and those within 300 feet of the
property line;

5. All existing lot lines, easements and rights of way;
6. Location and use of buildings and structures within 300 feet of the site;

7. Location and use of all existing and proposed buildings and structures, including approximate
height and floor area;

8. Location and size in acres of wetlands on the site reviewed and approved by the Colrain
Conservation Commission;

9. The location and a description of all proposed septic systems, sewer connections, water
supplies, storm drainage systems, utilities and other waste-disposal methods;

10. Location and date of all registered "perc"” tests on the site;
11. Location of all proposed new lot lines;

12. Existing and proposed topography at a two-foot contour interval for the proposed grading
and landscape plan;

13. Location of proposed public and private ways on the site;

14. Location and size of proposed parking and loading areas, driveways, walkways, access and
egrass points;

15. The location and a description of proposed open space or recreation areas;
16. Size and location of existing and proposed sign(s});
17. Surface drainage strategy that prevents increased drainage off-site or pollution;

18. Existing vegetation that will be left undisturbed and proposed landscape features, including
the location and a description of screening, fencing and plantings using non-invasive species;

19. Design features which will integrate the proposed development into the existing landscape,
maintain neighborhood character, and screen objectionable features from neighbors and
roadways;

20. Estimated average daily and peak-hour vehicle trips to be generated by the site and traffic
flow patterns for both vehicles and pedestrians, showing adequate access to and from the site

and adequate circulation within the site.
Upvlov Towoy  Boadh, LLc

Date:k}{(ﬁ}w Applicant’s Signature: @\4 (% @%ﬁ%}qujﬁf Lf\j\]

Received by Town Clerk:

Date: Time: Town Clerk’s Sighature:
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Site Plan Review Checklist

See Colrain Zoning Bylaws Section XI for full details

Name of Applicant: Phone #:

Parcel ID: Street Mapt Lot #

1. Application Received From Applicant
() Application complete and signed by applicant and town clerk
(O Application fee received
(O Seven (7) copies of site plan and any supporting materials received

2. Review by Town Boards within 45 days of filing application
Copies provided to the following boards by the Town Clerk upon receipt:
(O The Planning Board
(O Zoning Board of Appeals
(O Conservation Commission
(O The Board of Health
(O The Building Inspector
() The Highway Superintendent
(O The Fire Chief
(O The Police Chief
Notification by Town Clerk that a copy is available for review at the town hall:
(O Historical Commission
(O Open Space Committee

Date
Application
Received by
Town Clerk:

3. Public Hearing within 65 days of filing application
(O Notice and posting of the public hearing shall comply with the
provisions of M.G.L, Chapter 40A, Section 11, regarding notice for
public hearings.
(O To the extent permitted by law, the public hearing should be
coordinated with any other public hearing required for a definitive
subdivision plan or a Special Permit

Date of Public
Hearing:

4. Final action on application within 90 days of the close of the public
hearing
O Approval
(O Approval subject to conditions, modifications &/or restrictions
(O Denial

Date of final
vote:

5. Written record of decision and approved plan provided to the clerk within
14 days of a final vote

Date provided
to town clerk:
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Town of Colrain

55 Main Road
Colramn, MA 01340
Tel 413-624-3454
Fax 413-624-8852
TOWN WHERE A L).B. FLAG WAS FIRST
RAGED OVER A PUBLIC BCHOOL. May, 1812
Application No.
Fee  $250,
ZONING BOARD OF APPEALS
REQUEST FOR A ZONING PERMIT
Town Clerk
55 Main Road

Colrain, MA 01340

Pursuant to the provisions of Chapter 40A of the Massachusetts General Laws and the
Zoning by-Laws of the Town of Colrain, application is hereby made to the Board of Appeals
for permission:
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Yo norged Paovdency, QLT 01403

Received this date:

Town Clerk
Copy transmitted to the Board of Appeals this date:

Town Clerk
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Chapter 40A, Section 11 requires notice to be sent to the following parties in interest:
“petitioners, abutters, owners of land directly opposite on any public or private street or way,
and abutters to the abutters within three hundred (300) feet of the property line of the
petitioner(s) as they appear on the most recent applicable tax list, notwithstanding that the land
of any such owner is located in another city or town, the planning board of the city or town,
and the planning board of every abutting city or town.” The assessors, maintaining any
applicable tax list, shall certify to the permit granting authority or special permit granting
authority the names and addresses of parties in interest and such certification shall be
conclusive for all purposes.

MAILING LIST FOR (1) notice of hearing, and (2) notice of filing decision (if requested).

*NOTE: Names and addresses of abutters and abutters to abutters must be furnished.

1. a. Petitioner:

b. Abutters:

¢. Owners of land directly
opposite on any public or private street or way:

Lict Yo be Qaepared h~, Azt Paaensen



d. Abutters to the abutters within three hundred (300) feet of the property line of the
petitioner.

NAMES: ADDRESSES:

e. Planning Board of the town and the Planning Board of every abutting town is to
be sent a copy of the hearing notice.

Town of Colrain Planning Board — leave at town office

Town of Leyden Planning Board, 16 West Leyden Road, Leyden, MA 01337
Town of Greenfield Planning Board, 14 Court Square, Greenfield, MA 01301
Town of Shelburne Planning Board, 51 Bridge Street, Shelburne Falls, MA 01370
Town of Charlemont Planning Board, 157 Main Street, Charlemont MA 01339
Town of Heath Planning Board, 1 East Main Strect, Heath, MA 01346

OPTIONAL: Make the above list conclusive for all purposes.

2. We, the undersigned Board of Assessors, hereby certify to the permit granting
authority or special permit granting authority that the names and addresses of the
parties in interest as listed above are in accord with Chapter 40A of the

Massachusetts General Laws,

Board of Assessors
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TOWN OF COLRAIN

ASSESSORS OFFICE
55 Main Road
Colrain, Massachusetts 01340
Telephone: (413) 624-3356

TOWN WHERE A U.S. FLAG WAS FIRST RAISED Fax: (413) 624-8852
OVER A PUBLIC SCHOOL MAY, 1812

CERTIFIED ABUTTERS LIST REQUEST:
FEE: $25.00 [NEEDS TO SUBMITTED AT TIME OF REQUEST]

The office has 10 days to complete this request.

Applicant: __ Vertex Tower Assets, LLC

Mailing Address: __c/o Parisi Law Associates, P.C.

225 Dyer Street

Providence, RI 02903

Telephone: (401) 447-8500

Location of Property: __ Reils Lane

Map: Lot: Parcel 1D 1320-0008-00010 Sean King and Robin Kin

For. __ Board of Selectmen pole hearing
_____ Conservation Commission (100’)
___X__Zoning Board of Appeals (300"
__X__Planning Board (300"

Other-Please specify purpose:

Date Received: By:







LETTER OF AUTHORIZATION

We Sean D. King and Robin A. King, with a mailing address of 4247 RTE 112 Halifax, VT
05342, owners of a certain real property located on Reils Lane in the Town of Colrain, Franklin
County, Massachusetts, which is depicted as Lot 3, on Assessor’s Map 416, and being further
described as the same real property conveyed by that certain deed recorded in Deed Book 4995
at Page 131 of the Franklin County Registry of Deeds.

As owners of the above-referenced property, we hereby authorize Vertex Tower Assets, LL.C
and any of its designated agents or assigns, to apply for all necessary municipal, state, federal

and other permits necessary to accommodate the installation of a wireless telecommunication

o IV

facility on our property.

ol Ay
Date: %/ l /c?;f’)i G

Sign:_“@@:r\ N u(\(_\%

Date: 101 \ ]l \C.I







PUBLIC NOTICE
TOWN OF COLRAIN

Vertex Tower Assets, LLC (the “Applicant”) has applied to the Town of Colrain Planning Board for
a Special Permit and to the Town of Colrain Zoning Board of Appeals for a Variance to construct
a 161’ tall lattice style Wireless Communications Facility (167’ to the top of the highest
appurtenance) at Reils Lane, Colrain, MA 01340, Tax Assessors Parcel 1320-8-10. The
Applicant will conduct a Visual Demonstration to illustrate the location and height of the proposed
Facility by raising a balloon at and to the height of the proposed Facility. Said Visual
Demonstration will be held TUESDAY JULY 28, 2020 from 8:00 am to 11:00 am, weather and
wind conditions permitting. In the event of inclement weather on July 28, 2020, the Visual
Demonstration will rescheduled until the next day and each successive day until weather permits.
If you have any questions concerning said Visual Demonstration, please contact Francis D.
Parisi, Esq., Parisi Law Associates, P.C., PHONE: (401) 447-8500, EMAIL: fparisi@plapc.com.
Please check the Town of Colrain website www.colrain-gov after noon on the day before the
scheduled date(s) to determine if the balloon will be up the following day.



http://www.colrain-gov/




PLAPC

PARISI LAW ASSOCIATES, P.C.

APPLICATION FOR SPECIAL PERMIT
AND SITE PLAN REVIEW
(Planning Board)

AND
PETITION FOR VARIANCE
(Zoning Board of Appeals)

FOR
WIRELESS COMMUNICATIONS FACILITY

Applicant: Vertex Tower Assets, LLC

Site Id: VT-MA-2022

Property Address:  Reils Lane, Colrain, MA 01340
Tax Assessors: 1320-8-10

Property Owner: Sean D. King and Robin A. King
Date: July 6, 2020

PROJECT NARRATIVE
INTRODUCTION

The Applicant Vertex Tower Assets, LLC, a Massachusetts limited liability company
(“Vertex”) is a telecommunications infrastructure developer. Vertex develops, manages and owns
telecommunications facilities in strategic locations across the country. The Vertex team has been
working in the industry since the industry was founded and has the experience and expertise to
navigate the challenges of the most complex markets.

Vertex is sometimes herein referred to as the “Applicant”.

The Applicant’s proposed Wireless Communications Facility is shown on plans submitted
with this Application (the “Plans”). The Applicant proposes to construct a 161 tall lattice style
tower (167’ to top of lightning rod) at Reils Lane, Colrain, MA 02332 Tax Assessors Parcel ID
1320-8-10 (the “Property”) that will structurally accommodate at least 4 wireless broadband
telecommunications carriers and associated antennas, electronic equipment and cabling; and fence
in the base of the tower to accommodate ground based telecommunications equipment. As shown
on the Plans that accompany this Application, it is anticipated that various telecommunications
companies, including AT&T Wireless, Verizon Wireless, T-Mobile/SprintPCS and other wireless
communications companies will place panel style antennas and required electronic equipment at
heights of approximately 155°, 145°, 135’ and 125’ (centerline) on the tower, and each will place
telecommunications equipment and backup batteries inside equipment shelter(s) and/or
weatherproof cabinets to be located immediately adjacent to the base of the tower.
Power/telephone cabinets will be installed just outside the fenced in compound. Applicant’s
Wireless Communications Facility is similar to other telecommunication facilities already located



Parisi Law Associates, P.C.
Project Narrative
July 6, 2020
Page 2

in the surrounding area and has been designed in accordance with the Town’s Bylaw as much as
possible.

The Property is an 89 acre parcel in the Rural Zoning District.

The Applicant respectfully requests a SPECIAL PERMIT AND SITE PLAN
APPROVAL from the Planning Board.

The Facility has been designed to be the minimum height necessary to achieve the coverage
objective, facilitate co-location of multiple carriers and minimize the number of new towers in
town. Given the height and density of the area tree canopy and the area terrain and topography
relative to the height and structural capacity of the existing utility infrastructure and as well at the
technical requirements and limitations of wireless carriers, the Facility represents the only
technically viable alternative to achieve the coverage objectives and satisfy all of the other
requirements of the Bylaw, including co-location. Because the Facility will be more than the lesser
of fifty (50) feet over the remaining tree canopy or one hundred twenty (120) feet, the Applicant
respectfully requests from the Zoning Board of Appeals a VARIANCE from Section X-3(e)(v) of
the Town of Colrain Zoning Bylaw

THE PROJECT

Wireless telecommunications carriers are in the process of independently designing,
constructing and upgrading wireless telecommunications networks to serve areas in and around
the Town of Colrain. Such a network requires a grid of radio transmitting and receiving cell sites
located at varying distances depending on the location of existing and proposed installations in
relation to the surrounding topography. The radio transmitting and receiving facilities require a
path from the facility to the user on the ground. This requires the antennas to be located in a
location above the tree line where the signal is not obstructed or degraded by buildings or
topographical features.

Once constructed, the Facility will be unmanned and will involve only periodic
maintenance visits. The only utilities required to operate the facility are electrical power as well as
telephone service which are currently available at the property. The traffic generated by the facility
will be one or two vehicle trips per month by maintenance and technical personnel to ensure the
telecommunications site remains in good working order. These visits will not result in any material
increase in traffic or disruption to patterns of access or egress that will cause congestion hazards
or cause a substantial change in the established neighborhood character. The Applicant's
maintenance personnel will make use of the access roads and parking to be constructed at the
Property. The proposed Facility will not obstruct existing rights-of-way or pedestrian access and
will not change the daily conditions of access, egress, traffic, congestion hazard, or character of
the neighborhood. The installation will not require the addition of any new parking or loading
spaces.



Parisi Law Associates, P.C.
Project Narrative
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Page 3

The construction of the Applicant's Facility will enhance service coverage in the Town of
Colrain and surrounding communities. The enhancement of service coverage in the Town of
Colrain is desirable to the public convenience for personal use of wireless services and for
community safety in times of public crisis and natural disaster. Wireless communications service
also provides a convenience to residents and is an attractive feature and service to businesses. In
addition, the requested use at this location will not result in a change in the appearance of the
surrounding neighborhoods. The use is passive in nature and will not generate any traffic, smoke,
dust, heat, glare, discharge of noxious substances, nor will it pollute waterways or groundwater.
Once constructed, the facility will comply with all applicable local, state and federal safety
regulations.

Moreover and most importantly:

1. The proposed Facility will promote and conserve the convenience and general welfare of
the inhabitants of Colrain by enhancing telecommunications services within the Town.

2. The proposed Facility will lessen the danger from fire and natural disasters by providing
emergency communications in the event of such fires and natural disasters.

3. The proposed Facility will preserve and increase the amenities of the Town by enhancing
telecommunications services.

4. The proposed Facility will facilitate the adequate provision of transportation by improving
mobile telecommunications for business, personal and emergency uses.

Wireless service is important to public safety and convenience. As of the end of 2016,
there were an estimated 396 million mobile wireless subscribers in the United States. See FCC's
Twentieth Report to Congress on the State of Competition in the Commercial Mobile Radio
Services Marketplace, p. 5 (September 2017). There are now more wireless subscriptions than
landline telephone subscriptions in the United States, and the number of landline telephone
subscribers across the nation is declining each year while the number of wireless users increases.
Moreover, it is forecasted that wireless connections will become more significant as network
service providers facilitate increase connectivity directly between devices, sensors, monitors, etc.,
and their networks. Id.

For many Americans, wireless devices have become an indispensable replacement for
traditional landline telephones. Even when Americans maintain both types of telephone service,
Americans are opting increasingly to use wireless devices over their landline telephones. For
Americans living in "wireless-only™ homes and for those others while away from their homes, cell
phones are often their only lifeline in emergencies. Over 95% of Americans now own a cellphone
of some kind and more than 77% own smartphones; more importantly, more than 50 percent of
American households are now "wireless only." http://www.pewinternet.org/fact-sheet/mobile/
The FCC estimates that approximately 70% of the millions of 911 calls made daily are placed from
cell phones, and that percentage is growing. See http://www.fcc.gov/guides/wireless-911-services


http://www.fcc.gov/guides/wireless-911-services
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COMPLIANCE WITH SITING CRITERIA
FOR WIRELESS COMMUNICATIONS FACILITIES

SECTION X: INSTALLATION OF WIRELESS COMMUNICATIONS FACILITIES

X-1

Purpose

Installation of wireless communication facilities constructed or installed on towers,
buildings or structures require a special permit from the Planning Board and are subject to
the following conditions to minimize the adverse impacts of towers, to avoid damage to
adjacent properties, to lessen impacts to adjacent properties, to maximize the usage of
towers, and to minimize the number constructed.

X-2

The proposed Facility has been designed to fulfill the purpose and intent of the Town’s
Bylaw in all respects. The location of the proposed Facility is on a large undeveloped and
heavily treed lot and will be set back substantially from all adjacent properties. The are
no other structures of sufficient height anywhere near the Property which would provide
the requisite telecommunications coverage. As a wireless infrastructure developer, Vertex
encourages co-location and has relationships with all of the existing wireless
telecommunications carriers licensed in this market and intends to provide space on the
proposed Facility at commercially reasonable rates, which will minimize the total number
of towers in the community. Once constructed, the proposed Facility will have no adverse
impact on the Town’s scenic and historic assets, safety, health, environment, general
welfare, values and quality of life, and will facilitate the provision of telecommunications
services throughout the municipality and enhance the ability of wireless carriers to
provide telecommunications services to the community quickly, effectively and
efficiently.

Submittal

Submittal: An application for a permit shall be filed with the Planning Board and shall be
accompanied by six (6) copies of the following:

(@)

A site plan prepared by a professional engineer at a scale of 1"'=40" which will show

the following under conditions of full site build-out:

Tower location, including guy wires if any, and tower
Accessory building(s) and equipment
Topography (contours at 2 feet intervals), including wetlands

Other feasible sites, if any
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V. Fencing and landscaping

Vi. Lighting

vii.  Areas to be cleared of vegetation
viii.  Site boundaries

iX. Abutters

X. Access Road and power supply

(b)  A'locus map at a scale of 1"*=80" which shall show all dwellings, streets, bodies of
water, landscape features, and Priority Habitats for endangered species (as determined by
the Massachusetts Natural Heritage & Endangered Species Program) within 1000 feet.
Contour intervals of 10 feet shall also be shown on this map.

(© A plan showing eight (8) site view lines in a one (1) mile radius from the site shown
beginning at true north and continuing clockwise at 45-degree intervals. A profile of the
ground surface elevation shall be shown, and a distinction shall be made between cleared
areas and wooded areas along the profile. Scale shall be 1*'=400 feet horizontal; 1""=100 feet
vertical.

(d) A copy of the request to install the facilities and the certification that the request
complies with the Federal Communications Commission (FCC) and Federal Aviation
Administration (FAA) regulations.

Accompanying this Application are detailed site plans providing all required information.
Also accompanying this Application are the results of an FCC TOWAIR database search,
indicating that no FAA registration, lighting or marking of the proposed Facility is
required under current FAA regulations.

The Applicant will conduct a Visual Demonstration to illustrate the location and height of
the proposed Facility by raising a balloon at and to the height of the proposed Facility.
Said Visual Demonstration will be held TUESDAY JULY 28, 2020 from 8:00 am to
11:00 am, weather and wind conditions permitting. In the event of inclement weather on
June 28, 2020, the Visual Demonstration will rescheduled until the next day and each
successive day until weather permits. After completion of the visibility demonstration
(balloon test) required by this Section, the Applicant will provide a visibility analysis and
photographic simulations of the proposed Facility from several public vantage points
surrounding the proposed Facility.
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X-3  Approval Criteria

Approval Criteria: The following shall be considered prior to the approval/denial of an
application and may be used as a basis to impose reasonable conditions on the applicant.

(a) Siting: Before any new wireless communication facility is approved, the applicant
must demonstrate that it is not feasible to locate their antenna and facilities on an existing
tower or structure. Before a new wireless communication facility is proposed in the
agricultural/residential district, the applicant must demonstrate that it is not feasible to
locate their antenna and facilities in other districts or on municipal property. Such
demonstration studies shall include a summary of propagation studies and a plan for any
network of facilities.

As is evidenced by the Affidavit of Site Acquisition Specialist and related maps that
accompanies this Application, there are no existing telecommunications towers in the
area of the proposed Facility, nor are there existing structures of sufficient height in the
area of the proposed Facility that will achieve the coverage objective of the proposed
Facility. The proposed Facility will be located in the Rural Zoning District. Also
accompanying this Application is an Affidavit of Radio Frequency Engineer and
propagation maps showing the lack of reliable wireless coverage in the area as well as the
wireless propagation from the proposed Facility.

(b) Co-location: Any new wireless communication facility must be designed to the
maximum extent that is practical and technologically feasible, for co-location of other
telecommunications antennas, including offering space to all other providers at market
rates.

As a wireless infrastructure developer, Vertex encourages co-location and has
relationships with all of the existing wireless telecommunications carriers licensed in this
market and intends to provide space on the proposed Facility at commercially reasonable
rates, which will minimize the total number of towers in the community.

(© Aesthetics: Telecommunications facilities must be designed, located and buffered to
the maximum extent that is practical and technologically feasible. The Planning Board
retains the option to require applicant to conduct balloon test or to require similar
demonstration.

The Facility has been designed to be as visually unobtrusive as possible, given the
coverage objective and other technical requirements and limitations. The Facility will be
sited to minimize the visibility of the Facility as much as possible from adjacent
properties and shall be suitably screened from abutters and public rights of way.
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(d)

Moreover, the tower has been designed to be the minimum height necessary to satisfy the
coverage needs of multiple wireless carriers, thereby reducing the visual impact of the
Facility. The Facility will be amply set back from abutting properties and buffered by a
dense stand of existing trees, and as such will be as unobtrusive as much as possible to
reduce the visual impact of the Facility.

The Applicant will conduct a Visual Demonstration to illustrate the location and height of
the proposed Facility by raising a balloon at and to the height of the proposed Facility.
Said Visual Demonstration will be held TUESDAY JULY 28, 2020 from 8:00 am to
11:00 am, weather and wind conditions permitting. In the event of inclement weather on
July 28, 2020, the Visual Demonstration will rescheduled until the next day and each
successive day until weather permits. After completion of the visibility demonstration
(balloon test) required by this Section, the Applicant will provide a visibility analysis and
photographic simulations of the proposed Facility from several public vantage points
surrounding the proposed Facility.

Radio Frequency Effect: All telecommunications facilities shall be operated only at

Federal Communications Commission designated frequencies and power levels. The
applicant shall provide certifications to support that the maximum allowable frequencies
and power levels will not be exceeded. Certifications shall include technical specifications,
an explanation of those specifications, and, if necessary, field verification.

(€)

As is evidenced by the Site Emissions Report which accompanies this Application, the
proposed Facility will comply in all respects with all applicable radio frequency emission
standards.

Location and Site Requirements:

The setback distance from property lines shall be a minimum distance at least equal

to the height of the wireless communication facility, plus twenty (20) feet.

As is demonstrated on the Site Plans that accompany this Application, the proposed
Facility has been designed to, and will, comply with all applicable setback requirements.

Distance from all dwellings shall be at least 500 feet.

As is demonstrated on the Site Plans that accompany this Application, the proposed
Facility has been designed to, and will, comply with all applicable setback requirements.

Access shall be provided by a roadway to the site that respects the natural terrain

and minimizes erosion and construction on unstable soils and steep slopes and is approved
by the Planning Board and the Fire Chief to assure emergency access at all times.
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iv.

The Applicant proposes to utilize the existing access way off Reils Lane, and then extend
the way to the base of the Facility. The extension of access way to the base of the
Facility has been designed to minimize cut and fill and vegetation removal to the
maximum extent practicable, and will provide sufficient construction, maintenance and
emergency access

The wireless communication facility shall be designed to accommodate the

maximum number of uses technologically practical.

The Applicant proposes to construct a 161 tall lattice style tower (167’ to top of
lightning rod) that will structurally accommaodate at least 4 wireless broadband
telecommunications carriers and associated antennas, electronic equipment and cabling;
and fence in the base of the tower to accommodate ground based telecommunications
equipment. As a wireless infrastructure developer, Vertex encourages co-location and
has relationships with all of the existing wireless telecommunications carriers licensed in
this market and intends to provide space on the proposed Facility at commercially
reasonable rates, which will minimize the total number of towers in the community.

V. Height of the wireless communication facility shall not exceed the lesser of

fifty (50) feet over the remaining tree canopy or one hundred twenty (120) feet.

Vi.

()

The Facility has been designed to be the minimum height necessary to achieve the
coverage objective, facilitate co-location of multiple carriers and minimize the number of
new towers in town. Given the height and density of the area tree canopy and the area
terrain and topography relative to the height and structural capacity of the existing utility
infrastructure and as well at the technical requirements and limitations of wireless
carriers, the Facility represents the only technically viable alternative to achieve the
coverage objectives and satisfy all of the other requirements of the Bylaw, including co-
location. Because the Facility will be more than the lesser of fifty (50) feet over the
remaining tree canopy or one hundred twenty (120) feet tall, the Applicant respectfully
requests a VARIANCE from this provision from the Zoning Board of Appeals.

Existing on-site vegetation shall be preserved to the maximum extent possible.

Other than what is necessary for the construction of the fenced in compound and
extension of the existing driveway to the base of the compound, all existing on-site
vegetation shall be preserved to the maximum extent practicable.

Removal of Tower: The applicant shall agree to remove any telecommunications

facility that ceases to be used for its intended purpose for 12 consecutive months. The



Parisi Law Associates, P.C.
Project Narrative
July 6, 2020
Page 9

Planning Board shall require a financial performance guarantee to insure that unused
facilities are removed.

The Applicant agrees to remove all unused above-ground structures and equipment that
ceases to be used for its intended purpose for 12 consecutive months, and to provide a
bond to insure that such structures and equipment are is so removed, such bond to be
submitted to Building Inspector prior to issuance of a building permit.

(9) Maintenance of Telecommunications Facility: All telecommunications
facilities shall be maintained in good order and repair. Any paint and finish must be
maintained and repaired when the blemishes are visible from the property line.

The Facility will be constructed of galvanized steel which will not be painted. The
Applicant agrees to maintain the Facility in good order and repair.

X-4  Fees and Costs

Fees and Costs:

(@) Applicant shall pay a permit application fee of $500.00 at the time of submittal.
The requested permit application fee accompanies this Application.

(b)  The Planning Board reserves the right to engage independent consultant(s) to assist
with its review of the submittal at a reasonable fee, to be borne by the applicant.

No response required.
X-5  Modifications Modifications:

(@) Any extension, addition of cells, or construction of new or replacement towersor
transmitters or accessory buildings beyond those identified or shown in the site plan
submitted shall be subject to an amendment to the Special Permit, following the procedures
and fees in effect as of the date of the application for such modification.

The Applicant agrees to comply with all reasonably and lawfully required procedural and
other conditions generally and uniformly and lawfully imposed and applied by the Town
with respect to the Facility.

X-6  Exemptions Exemptions:

(@) Amateur radio towers in accordance with terms of any amateur radio service license
issued by the Federal Communications Commission provided that the tower meets the
height limits expressed above and is not used or licensed for any commercial purposes.
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Not applicable
X-7  Waivers

Waivers:

(@) The Planning Board may, but is not required to, waive any individual submittal
requirement in Section X-2.

The Applicant believes that it has provided all applicable submittal requirements of
Section X-2; however, to the extent that the Planning Board believes that the Application
and accompanying materials do not satisfy the submittal requirements of Section X-2, the
Application respectfully requires a WAIVER of that submittal requirement.
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COMPLIANCE WITH THE CRITERIA FOR SPECIAL PERMITS

Section X1l Special Permits

*kk

(c) Criteria. Special permits may be granted by the special permit granting authority only
upon its written determination that the proposed use is in harmony with the general
purpose and intent of this Zoning Bylaw and will not have adverse effects which
overbalance its beneficial effects on either the neighborhood or the town, in view of the
particular characteristics of the site and of the proposal in relation to that site. The
determination shall take into consideration each of the following:

(1) Social, economic or community needs which are served by the proposal.
(2) Traffic flow and safety.

(3) Adequacy of utilities and other public services.

(4) Impacts on neighborhood character and historic and cultural resources.
(5) Protection of the natural environment.

(6) Potential fiscal impact.

(7) Attendance at public schools.

(8) Positive employment consequences.

(9) For manufacturing or industrial use, including processing, fabrication or assembly, no
such use shall be permitted which would be detrimental or offensive or tend to reduce
property values in the same or adjoining districts by reason of dirt, odor, fumes, gas,
sewage, refuse, noise, excessive vibration, or danger of explosion or fire.

As has been discussed throughout this Project Narrative, the proposed Facility has been
designed to comply with all of the criteria for a Special Permit. Once constructed, the
Facility will be unmanned and will involve only periodic maintenance visits. The only
utilities required to operate the facility are electrical power as well as telephone service
which are currently available at the property. The traffic generated by the facility will be
one or two vehicle trips per month by maintenance and technical personnel to ensure the
telecommunications site remains in good working order. These visits will not result in
any material increase in traffic or disruption to patterns of access or egress that will cause
congestion hazards or cause a substantial change in the established neighborhood
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character. The Applicant's maintenance personnel will make use of the existing access
way which will be extended to the base of the Facility. The proposed Facility will not
obstruct existing rights-of-way or pedestrian access and will not change the daily
conditions of access, egress, traffic, congestion hazard, or character of the neighborhood.
The installation will not require the addition of any new parking or loading spaces.

The Facility will enhance service coverage in the Town of Colrain and surrounding
communities. The enhancement of service coverage in the Town of Colrain is desirable
to the public convenience for personal use of wireless services and for community safety
in times of public crisis and natural disaster. Wireless communications service also
provides a convenience to residents and is an attractive feature and service to businesses.
In addition, the requested use at this location will not result in a change in the appearance
of the surrounding neighborhoods. The use is passive in nature and will not generate any
traffic, smoke, dust, heat, glare, discharge of noxious substances, nor will it pollute
waterways or groundwater. There will be only a deminimus increase in impervious
surfaces, and removal of surface waters will not adversely affect neighboring properties
or the public storm drainage system. There will be no signage on the tower. Signage
shall be limited to those needed at the base of the facility to identify the property and
owners, and to comply with applicable safety standards. Once constructed, the Facility
will comply with all applicable local, state and federal safety regulations.
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COMPLIANCE WITH THE CRITERIA FOR SITE PLAN REVIEW

X1l DEVELOPMENT SITE PLAN REVIEW

*kk

J) Review Criteria

The Planning Board's evaluation of the proposed Site Plan shall include, as appropriate,
the following:

1. Adequacy and arrangement of vehicular traffic access and circulation, including
intersections, road widths, pavement surfaces, dividers and traffic controls.

2. Adequacy and arrangement of pedestrian traffic access and circulation, pedestrian
walkways, control of intersections with vehicular traffic and overall pedestrian safety
and convenience.

3. Location, arrangement, appearance and sufficiency of off-street parking and loading.

4. Location, arrangement, size, design and general site compatibility of buildings,
lighting and signs in relation to the terrain and to the use, scale, and proportions of
existing and proposed buildings in the vicinity.

5. Selection and location of lighting fixtures so that they are pedestrian in scale, prevent
light pollution of the night sky, and do not produce illumination beyond the property
boundaries. Full cut-off down lighting fixtures that do not project light above the
horizontal plane shall be used in all instances.

6. Location of buildings to provide a solar and wind orientation which encourages
energy conservation, if appropriate.

7. Adequacy of landscaping to provide a visual buffer from abutting properties, to
provide shade to improve energy efficiency during the summer months, and to
improve the visual appearance of parking areas and the site in general.

8. Findings of the Zoning Board of Appeals relative to whether approval of a proposed
site plan, with or without conditions, modifications, or restrictions, would be contrary
to the protection of the environmental or scenic characteristics of the neighborhood or
the Town, or the avoidance of conditions likely to create a nuisance affecting abutting
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properties.

As has discussed throughout this Project Narrative, the proposed Facility has been
designed to comply with all of the criteria for a Special Permit. Once constructed, the
Facility will be unmanned and will involve only periodic maintenance visits. The only
utilities required to operate the facility are electrical power as well as telephone service
which are currently available at the property. The traffic generated by the facility will be
one or two vehicle trips per month by maintenance and technical personnel to ensure the
telecommunications site remains in good working order. These visits will not result in
any material increase in traffic or disruption to patterns of access or egress that will cause
congestion hazards or cause a substantial change in the established neighborhood
character. The Applicant's maintenance personnel will make use of the existing access
way which will be extended to the base of the Facility. The proposed Facility will not
obstruct existing rights-of-way or pedestrian access and will not change the daily
conditions of access, egress, traffic, congestion hazard, or character of the neighborhood.
The installation will not require the addition of any new parking or loading spaces.

The Facility has been designed to be the minimum height necessary to achieve the
coverage objective, facilitate co-location of multiple carriers and minimize the number of
new towers in town. Given the height and density of the area tree canopy and the area
terrain and topography relative to the height and structural capacity of the existing utility
infrastructure and as well at the technical requirements and limitations of wireless
carriers, the Facility represents the only technically viable alternative to achieve the
coverage objectives and satisfy all of the other requirements of the Bylaw, including co-
location. Other than what is necessary for the construction of the fenced in compound
and extension of the existing driveway to the base of the compound, all existing on-site
vegetation shall be preserved to the maximum extent practicable, and the Facility will be
amply set back from all abutting property lines. The proposed Facility will not be lit or
illuminated, and under current FAA regulations the proposed Facility will not require
FAA lighting or marking.
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COMPLIANCE WITH CRITERIA FOR VARIANCES

Section 1X-2

*kk

The Board of Appeals shall have the following powers:

*k*x

(c) To hear and decide appeals or petitions for variances from the terms of this Zoning
Bylaw including variances for use, with respect to particular land or structures. The
Zoning Board of Appeals shall grant no variances which would amount to an
amendment of this bylaw. Such variance shall be granted only in cases where the
Zoning Board of Appeals finds all of the following:

1) A literal enforcement of the provisions of this Zoning Bylaw would
involve a substantial hardship, financial or otherwise, to the petitioner or
appellant.

) The hardship is owing to unique circumstances relating to the soil
conditions, shape or topography of such land.

(3) The hardship is especially affecting such land or structures, but not
generally the zoning nor overly district in which it is located.

(4) Desirable relief may be granted without either:
(a) Substantial detriment to the public good; or

(b) Nullifying or substantially derogating from the intent or
purpose of this Zoning Bylaw.

The proposed Facility meets all of the requirements of a VVariance under the Town
of Colrain Zoning Bylaw and respectfully requests that the Zoning Board of Appeals
make the requisite findings to issue the requested Variances under those and such other
provisions of the Bylaw, if any, that the Board deems necessary to approve the Facility as
proposed.

Given technical limitations with respect to:

(1 the location of the tower relative to the surrounding neighborhoods and other
existing telecommunication sites in and around the Town of Colrain;

(i) the topography of the surrounding area;
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(iii)  the lack of viable alternatives in the area;
(iv)  the height restrictions of the tower imposed by the Bylaw;

(v) the Town’s requirement to accommodate multiple wireless communications
companies;

(vi)  the demand for robust and reliable telecommunications coverage; and
(vii)  the requirement to accommodate rapidly evolving technologies;

the Applicant requires the requested Variances to permit construction of the Facility as
proposed.

As the Plans indicate, the proposed Facility has been designed to accommodate the
antennas at least 4 wireless broadband co-locators. There are no existing or previously
approved telecommunications facilities in the area of the proposed Facility, nor are there
existing structures of sufficient height in the area of the proposed Facility, that will
achieve the coverage objective of the proposed Facility. The Facility has been situated
on the Property in such a way to achieve the objectives of the Bylaw in all respects.

As has been shown throughout this Project Narrative, the granting of the
Variances will not be detrimental to the public safety, health or welfare or injurious to
other property and will promote the public interest. The Variances will substantially
secure the objectives, standards and requirements of these regulations, and a particular
hardship exists and special circumstances warrant the granting of the Variances.

In 1996, the U.S. Congress enacted the Telecommunications Act of 1996, Pub. L.
No. 104-104, § 704; 110 Stat. 56 (1996) (the “TCA”). The intent of the TCA enacted by
the U.S. Congress was to institute a framework to promote competition and innovation
within this telecommunications industry. Under their respective licenses from the FCC,
wireless telecommunications providers are obligated to provide a reliable “product” [i.e.
wireless communications service] to the population in the metropolitan Boston region,
which includes the Town of Colrain. Likewise, consumer expectations for increasingly
robust and reliable service requires competing service providers to identify and remedy
existing gaps in reliable network coverage, or gaps that result from increasing subscriber
voice and data traffic beyond the limits of existing network infrastructure. A carrier’s
failure to remedy network gaps in a timely fashion can result in a significant loss of
subscribers to competing telecommunications carriers. The proposed Facility and
corresponding relief requested are necessary to remedy a gap in reliable service coverage
within the various wireless carriers’ existing network infrastructure.
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The Applicant has investigated alternative sites in and around the defined
geographic area within which engineers determined that a facility must be located to fill
the gap in service coverage and to function effectively within the network of existing and
planned facilities. No existing structure or property in or near the vicinity of the proposed
Facility is feasible to accommodate the coverage network requirements.

Accordingly, a literal enforcement of the provisions of the Bylaw would prevent
the Applicant from eliminating an existing gap in reliable service coverage, resulting in a
potential loss of subscribers and the inability to effectively compete for subscribers with
FCC licensed competitors in the market, contrary to the intent of the Bylaw and the U.S.
Congress in enacting the TCA.

Moreover, this hardship is owing to the circumstances relating to topography of
the surrounding area. The property is a large, commercially used parcel abutting business
and industrial zones and undevelopable wetlands. The surrounding area is provides no
other feasible location in which to install and operate a wireless telecommunications
facility. Existing structures and buildings in the area are insufficient in height to allow
wireless carriers to operate thereon and provide adequate coverage to this significant gap
in its network. The property provides a unique opportunity, given the existing tower as
well as the location and area topography surrounding the Facility, to minimize any
adverse visual impacts to the surrounding area. The proposed design conforms to the
existing characteristics of the Property, and utilizes the existing structures on the property
to screen the proposed Facility, thereby minimizing potential impacts.

The wireless communications systems being developed by the various
telecommunications carriers operating in the Colrain area have has been designed
employing the most sophisticated radio frequency engineering methods available. Radio
frequency engineers determine the placement of network points-of-presence using
computer engineering models that simultaneously evaluate are topography and
population patterns to identify specific geographic areas to be serviced by each antenna
facility in the network. As a result of this modeling, combined with actual coverage data
provided by existing “on air” facilities, the carriers’ radio frequency engineers have
identified a limited geographic area as a necessary location for a communications facility
to remedy an existing gap in reliable service coverage in the general vicinity of the
Property. Without the requested relief, there would remain a substantial “gap” in reliable
service coverage in the carriers’ respective networks. Radio frequency coverage maps
confirm that a telecommunications facility located at the Property is required to remedy
the existing gap in the wireless network coverage in the area. The requested height has
been determined by engineers to be the minimum height necessary to connect coverage
from the proposed Facility with coverage from adjacent cell sites in the carriers’
respective networks (i.e. to remedy the existing “gap” in service and to effect reliable
handoffs between adjacent cell sites as a subscriber travels through the area).
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Additionally, the Applicant will allow future carriers to co-locate on the Facility
hereby minimizing the number of new facilities needed to provide coverage to the Town.

In the context of a utility service where the critical criteria in the development of
each facility is its ability to integrate with a network of surrounding sites and
subsequently, for each cluster of sites to function within a regional/national network,
there is an underlying premise that each site chosen by the Applicant for a facility
possesses a unique location and topographical characteristics.

Finally, as noted in Nextel Communications of the Mid-Atlantic, Inc. v. Town of
Wayland,231 F.Supp. 2d 396, 406-407 [D. Mass. 2002], the “need for closing a
significant gap in coverage, in order to avoid an effective prohibition of wireless services,
constitutes another unique circumstance when a zoning variance is required.” No existing
structure or property in an allowed zoning district is technically suitable to resolve the
existing gap in the wireless service coverage in the area. In addition, the existing
structures located near the Property are not at a height sufficient to provide adequate
coverage to this significant gap in its network. The Facility will be the minimum height
necessary to provide coverage for multiple wireless carriers. Given the location and size
of the Property, as well as the proposed design of the Facility, the proposed installation
will have a minimal visual impact to the surrounding neighborhood while achieving the
carriers’ requisite coverage.

» The proposed Facility will reduce the number of new structures ultimately needed to
provide wireless communication services in the surrounding area by providing co-
location potential;

» The proposed Facility is designed to be at the minimum height necessary to provide
adequate coverage to the area and keep potential visual impacts to a minimum;

« The proposed Facility will comply in all respects with radio frequency emission
standards established by the FCC;

* The proposed Facility will not have any adverse effect on the value of land and
buildings in the neighborhood or on the amenities thereof. The proposed use is passive,
requires no employees on the premises, and has no characteristics that are incompatible
with the underlying zoning. Specifically, it will generate only about two vehicle trips per
month by a service technician for routine maintenance, will be served by standard
electrical and telephone service, and requires no water, septic or other town services;

» The proposed Facility will promote and conserve the convenience and general welfare
of the inhabitants of the Town by enhancing telecommunications services within the
town;



Parisi Law Associates, P.C.
Project Narrative
July 6, 2020
Page 19

« The proposed Facility will lessen the danger from fire and natural disasters by
providing emergency communications in the event of such fires and natural disasters;

* The proposed Facility will involve no overcrowding of land or undue concentration of
population because it is an unmanned Facility;

« The proposed Facility will preserve and increase the amenities of the Town by
enhancing the telecommunications services and will facilitate the adequate provisions of
transportation by improving mobile telecommunications for business, personal and
emergency uses;

« The proposed Facility will involve no adverse effects on public and private water
supplies and indeed will utilize no water at all;

» The proposed Facility will involve no adverse effects on drainage, schools, parks, open
space, or other public requirements, and will involve no excessive noise or pollution to
the environment;

* The proposed Facility will have no adverse effect on historic sites; and
» The proposed Facility will be an appropriate use of land within the Town.

Due to the unique size, shape, location and elevation of the subject Property and the
topography of the surrounding area as well as the existing zoning of the property and
surrounding area, unique circumstances exist to justify the granting of the requested
Variance. Moreover, Applicant’s proposed Facility will have no impact on adjoining
properties and the surrounding neighborhood in that the proposed Facility will produce
no objectionable noise, glare, dust, smoke, fumes, odors, of effluent, and will not have
any impact of traffic or circulation.

Accordingly, the Applicant requests findings that

1. a literal enforcement of the provisions of this chapter would involve a substantial
hardship to the Applicant.

2. The hardship is owing to circumstances relating to the soil conditions, shape or
topography of such land or structures and especially affecting such land or structures but
not affecting generally the zoning district in which it is located.

3. Desirable relief may be granted without nullifying or substantially derogating
from the intent or purpose of the zoning bylaw.

In addition (or in the alternative), the Applicant requests a finding that strict compliance
would cause a conflict with the TCA.
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THE TELECOMMUNICATIONS ACT OF 1996

In 1996, the U.S. Congress enacted the Telecommunications Act of 1996, Pub. L. No. 104-
104, § 704; 110 Stat. 56 (1996) (the “TCA” or the “Telecommunications Act’). The intent of the
TCA as enacted by Congress was to institute a framework to promote competition and innovation
within the telecommunications industry.  Although this law specifically preserves local zoning
authority with respect to the siting of wireless service facilities, it clarifies when the exercise of
local zoning authority may be preempted by federal law. Section 704 of the TCA provides, in
pertinent part, that

(7) PRESERVATION OF LOCAL ZONING AUTHORITY-

(A) GENERAL AUTHORITY- Except as provided in this paragraph, nothing in
this Act shall limit or affect the authority of a State or local government or instrumentality
thereof over decisions regarding the placement, construction, and modification of personal
wireless service facilities.

(B) LIMITATIONS-

(i) The regulation of the placement, construction, and modification of personal
wireless service facilities by any State or local government or instrumentality thereof--

(1) shall not unreasonably discriminate among providers of functionally equivalent
services; and

(11) shall not prohibit or have the effect of prohibiting the provision of personal wireless
Services.

The intent of the TCA enacted by the U.S. Congress was to institute a framework to
promote competition and innovation within this telecommunications industry. Under its respective
licenses from the FCC, wireless telecommunications carriers are obligated to provide a reliable
“product” [i.e. telecommunications service] to the population in western Massachusetts, which
includes the Town of Colrain. Likewise, consumer expectations for increasingly robust and
reliable service requires competing service providers to identify and remedy existing gaps in
reliable network coverage, or gaps that result from increasing subscriber voice and data traffic
beyond the limits of existing network infrastructure. A carrier’s failure to remedy network gaps in
a timely fashion can result in a significant loss of subscribers to competing telecommunications
carriers. As demonstrated in the Application and supplemental materials provided by the
Applicant, the proposed Facility and corresponding relief requested are necessary to remedy a gap
in reliable service coverage within the existing network infrastructure. In Daniels v. Town of
Londonderry, 157 N.H. 519 (2008), the New Hampshire Supreme Court upheld the grant of use
and area variances for the construction of a cell tower in an agricultural-residential zone, noting
that the Londonderry ZBA correctly treated the TCA as an “umbrella” that preempted local law
under certain circumstances.
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In a growing number of cases, the federal courts have found that permit denials violate the
TCA, even if such denials would be valid under state law. For example, in Omnipoint
Telecommunications Facility v. Town of Lincoln, 107 F. Supp. 2d 108 (D. Mass. 2000), the court
found that denial of a variance for a location outside of the town’s wireless overlay district violated
the TCA and ordered the variance to issue despite an Bylaw provision prohibiting use variances.
The court in Nextel Telecommunications Facility v. Town of Wayland, 231 F. Supp. 2d 396 (D.
Mass 2002) reached the same result. In that case, the court stated: “Although the Board’s statement
[regarding its lack of authority to issue a use variance] may be correct statement in Massachusetts
regarding variances, it is not controlling in the special case of Telecommunications
facilities...Under the Telecommunications Act, the Board cannot deny the variance if in so doing
it would have the effect of prohibiting wireless services.” Wayland at 406-407. Most notably, in
Omnipoint Holdings. Inc. v. Town of Cranston, No. 08-2491 (1st Cir. Nov. 3, 2009), the United
States Court of Appeals for the First Circuit affirmed a judgment of the United States District
Court for the District of Rhode Island, which found that the Cranston Zoning Board of Review
violated the TCA by effectively prohibiting the provision of wireless services in Cranston when it
denied an application for a special use permit and variance to construct a wireless facility in a
residential area. The Court noted that “[t]he effective prohibition clause does not stand alone; it
is also part of the TCA's larger goal of encouraging competition to provide consumers with
cheaper, higher-quality wireless technology.... As cell phone use increases, carriers need to build
more facilities, especially in populated areas, to continue providing reliable coverage, and local
regulations can present serious obstacles.” Cranston, p. 25. More recently, in New Cingluar
Wireless, LLC v. City of Manchester, Case No. 11-cv-334-SM (USDC D. NH Feb. 28, 2014), the
United States District Court for the District of New Hampshire indicated that the City of
Manchester impermissibly denied a variance to construct a telecommunications tower in a (non-
permitted) residential zone, in that the tower addressed significant coverage gaps and provided
competitive and reliable wireless services and there was no feasible alternative. The Court noted
that the City must consider the public benefits of wireless services in determining whether to grant
a zoning variance for a tower. 1d.

The Applicant has investigated alternative sites in and around the defined geographic area
within which its engineers determined that a facility must be located to fill the gap in service
coverage and to function effectively within the wireless network of existing and planned facilities.
No existing structure or property in or near the vicinity of the proposed Facility is feasible to
accommodate the wireless network requirements. The proposed Facility is on large substantially
undeveloped parcel and provides a substantial vegetative buffer. The wireless communications
systems being developed by the various telecommunications carriers operating in the Colrain area
have has been designed employing the most sophisticated radio frequency engineering methods
available. Radio frequency engineers determine the placement of network points-of-presence using
computer engineering models that simultaneously evaluate are topography and population patterns
to identify specific geographic areas to be serviced by each antenna facility in the network. As a
result of this modeling, combined with actual coverage data provided by existing “on air” facilities,
the carriers’ radio frequency engineers have identified a limited geographic area as a necessary
location for a communications facility to remedy an existing gap in reliable service coverage in
the general vicinity of the Property. Without the requested relief, there would remain a substantial
“gap” in reliable service coverage in the carriers’ respective networks. Radio frequency coverage
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maps confirm that a telecommunications facility located at the Property is required to remedy the
existing gap in the wireless network coverage in the area. The requested height has been
determined by engineers to be the minimum height necessary to connect coverage from the
proposed Facility with coverage from adjacent cell sites in the carriers’ respective networks (i.e.
to remedy the existing “gap” in service and to effect reliable handoffs between adjacent cell sites
as a subscriber travels through the area).

Accordingly, denial of a permit to construct the Facility would prevent the Applicant from
eliminating an existing gap in reliable service coverage, resulting in a potential loss of subscribers
for the carriers and the inability to effectively compete for subscribers with other FCC licensed
competitors in the market, contrary to the intent of the Bylaw and the U.S. Congress in enacting
the TCA.
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SUMMARY

Because the proposed facility meets all of the requirements for a Special Permit for
Wireless communications Facility under the Town of Colrain Zoning Bylaw except for those
provisions for which a VARIANCE have been requested from the Zoning Board of Appeals, and
pursuant to 8704(a) of the Federal Telecommunications Act of 1996 which provides, among other
things, that wireless facilities may not be prohibited in any particular area and that any denial of
zoning relief must be based upon substantial evidence, the Applicant respectfully requests that the
Planning Board GRANT THE SPECIAL PERMIT and APPPROVE THE SITE PLAN as
proposed, the Zoning Board of Appeals GRANT THE VARIANCE(s) as requested, and the Town
grant such other permits, relief or waivers deemed necessary by the Town of Colrain under the
current Bylaw and pending Bylaws amendments, if any, so that the Applicant may construct and
operate the Facility as proposed.

Respectfully submitted,

Y,

Francis D. Parisi, Esq.
Parisi Law Associates, P.C.
225 Dyer Street
Providence, Rl 02903
(401) 447-8500 cell
fparisi@plapc.com
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7/3/2020 TOWAIR Search Results

TOWAIR Determination Results

TOWAIR's findings are not definitive or binding, and we cannot guarantee that the data in TOWAIR are fully
current and accurate. In some instances, TOWAIR may vyield results that differ from application of the
criteria set out in 47 C.F.R. Section 17.7 and 14 C.F.R. Section 77.13. A positive finding by TOWAIR
recommending notification should be given considerable weight. On the other hand, a finding by TOWAIR
recommending either for or against notification is not conclusive. It is the responsibility of each ASR
participant to exercise due diligence to determine if it must coordinate its structure with the FAA. TOWAIR is
only one tool designed to assist ASR participants in exercising this due diligence, and further investigation
may be necessary to determine if FAA coordination is appropriate.

Structure does not require registration. There are no airports within 8 kilometers (5
miles) of the coordinates you provided.

NADS83 Coordinates

Latitude 42-41-54.8 north
Longitude 072-40-56.9 west
Measurements (Meters)

Overall Structure Height (AGL) 50.9

Support Structure Height (AGL) 49.1

Site Elevation (AMSL) 372.4

Structure Type
LTOWER - Lattice Tower

Tower Construction Notifications
Notify Tribes and Historic Preservation Officers of your plans to build a tower.

( CLOSE WINDOW |

https://wireless2.fcc.gov/UIsApp/AsrSearch/towairResult.jsp?printable
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http://wireless.fcc.gov/outreach/notification

10



STATEMENT OF STEPHEN KELLEHER
Vertex Towers, LLC

I, Stephen Kelleher, hereby state the following in support of the application submitted by
Vertex Tower Assets, LLC for a multi-user Personal Wireless Service Facility (“PWSF”) to be located off
Reils Lane, Colrain, MA (the “Property”), consisting of a 161’ Self-Support tower and related ground
equipment contained within a fenced compound (the “Site”)

1. My name is Stephen Kelleher and | am the Manager for Vertex Tower Assets, LLC.

2. | have worked in the telecommunications industry for 13 years overseeing and assisting in
the leasing, zoning, permitting and construction of wireless communications facilities and
specifically in the investigation of all feasible alternatives and options locating a wireless
communications facility within a search ring which would fill a significant gap in wireless
coverage.

3. | have participated directly through my present and past employment in the development
and analysis of hundreds of such facilities, including wireless communication facilities
similar to the proposed Site.

4. | have personally visited the Property, and the areas surrounding the Property, on numerous
occasions. | submit this affidavit based on my personal knowledge of the Property and the
surrounding areas, while also working together with the experience and documentation
provided by civil and radio frequency engineers, environmental consultants and based on
my professional experience in the development of wireless communication facilities.

5. Part of my site acquisition and development duties include identifying potential candidates
within an area identified as having a significant gap in coverage. The candidate
identification process includes reviewing the applicable zoning ordinance with legal
counsel, engineers, wetland scientists, and other professionals to identify areas where the
proposed Site is allowed and feasible. First, | explore the area to determine whether there
are any existing structures of sufficient height and structural capacity from which an
antenna installation on such a structure would provide sufficient coverage. If there are no
such existing structures, | identify properties, located within the narrowly defined search
area, that appear to be suitable for the installation of a communications facility, while also
eliminating certain properties that would not be suitable due various limitations or concerns
related but not limited to, parcel size, access issues, landlocked parcels, conservation
restrictions, wetlands, visibility, elevation, terrain and constructability. In order to be
viable, a candidate must (i) provide adequate coverage to the identified significant gap in
coverage and (ii) have a willing landowner with whom commercially reasonable lease
terms may be negotiated. Preference is given to locations that closely comply with local
zoning ordinances, or in the event no viable candidates are found within the search area, |
attempt to identify other potentially suitable properties, with preference always given to
existing structures.

6. In connection with this site, | have provided site acquisition services, including
researching the area, and identifying potential alternative candidates to the leased ground
space on the Property.



7. Based on my personal knowledge of the proposed Site and the and the surrounding area,
there are no potential alternative candidates located within this geographically driven
search ring that would be considered superior to the proposed Site. In addition, based on
my experience, in my professional opinion, the proposed PWSF to be located off of Reils
Lane is the <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>